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AUGUST 8. 1766. 


Unto the Right Hononrable, the Lords of Council an! Seſſion, 
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HAT in the proceſs depending before the Lord GarJ-nfgun, Ordinary, 
at the inſtante of Mr. William Fraſer junior, writer ta the ſignet, againſt the 
petitioner, | 

terlocutor : | Having conſidered the condeſcendance for the purſuer, 
* anſwers, replies, andi duplies, before anſwer, allows the purtuer to prove his li- 


* bel, and facts ſet furth in his condeſcendence and replies; and the, defender 
cc 


* 


cc 


a conjunct probatioh thereupon, and of all facts and circumſtances relative 
* thereto, that either party, may judge material in the cauſe, all prout de jure, 
and. grants commiſſion, c., | | 

This interlocutor the petitioner muſt humbiy ſubmit directly to your T.ordſhipe, 
as he is informed the Lord Ordinary has been obliged to go out of town, and 
no opportunity would therefore be had of repreſenting to his Lordihip, 
And the {ſingle reaſon in which the petitioner thall, at preſent, inſiſt for an al- 


teration, 1s, that the cauſe cannot proceed, becauſe all parties having intereſt 
are not called. . 


f Ford, on which the petitioner has a mill, divides for ſome 


The fact is, that the wate 
little way, certain lands reſpectively belonging to him and the purſuer, and the pur- 
ſuer has brought an action, complaining, that the petitioner and JohnIVeir his tackſ- 
man, had lately made certa nova opera on the river, which they had not right to make, 
and were in danger of doing hurt to his conterminous property; particularly, 1m, 
That a mole or barricade has been erected acroſs the channel, by which the water, in- 
ſtead of flowing, as the purſuer pretended it uſed to do, through the petitioner's 
own grounds, was all forced into what the purſuer called a mill lead or aqueduct 
for cauſing ſaid mill to go, (but which has truly, for time immemorial, been the 
river itſelf and channel thereof,) that ſeparates the property of the parties as afore- 
ſaid. 2do, That the river or mill lead, which divided their property, had been 
both widened and deepened, and did thereby endanger the bank and lands be- 
longing to the purſuer on the ſouth ſide of the river. And 37:0, That certain 


dams or fluices had alſo been made, by which the current of the water was 
changed, and inſtead of flowing beneath the north arch of a bridge at Ford, was 
made all to flow under the ſouth arch, to the danger of the bridge, which 


the purſuer is bound to uphold, and- to his prejudice in other reſpects ; and 
concluding for demolition of the alledged nova opera, and for damages. 

It was anſwered inter aha for the petitioner, that his grounds lying on the 
north fide of the river were moſtly under leaſe ; particularly, that there was a 
bleachfield ſet in tack for more than 100 years; and that ſeveral of theſe opera- 
tions were not made by the petitioner, but the tackſmen of. the bleachfield, or 
their order for the uſe of the bleachfield : Therefore it was inſiſted, that the peti- 


| tioner could not be anſwerable for theſe operations not done by himſelt, or be 


obliged 
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is Lordſhip, of this date, pronounced the following in- 7. Aug. 


to prove the facts ſet furth in his anſwers and duplies; and to both parties, 
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r obli ed to be at any or all be expence in defending chem ! at any rate, that 
ha = A S 5 8 *** could not be 7 nd unlawful, or ordered to 50 demoliſhed, till the tackſ⸗ 
I SE * particularly bu Thomas Smith the preſent tenant in polleſtion, who is per- 
ND 88 bci liable to the petitioner for the whole rent, od be. cyled and heard for 
Shs "their intereſt, 

And the purſuer was himſelf ſo ſenſible that 3 was Et 0 be done, that 
ble has actually ſummoned the ſaid Meir, who was originally. a tackſman of the 
S bleachfleld. 4 that was merely a farce, and truly making a mock of juſtice, be- 
aauſe Weir, who was only one of a company to whom it was fet, has: long ago been 
» 3 & - © © bankrupt, and retired out of the country to avoid the diligence” ot his creditors, 
which was well known to the purſuer at the time of executing the ſummons, as 
cannot be denied, and appears favm the execution itſelf, . bearing to be made at 
the market croſs of Edinburgh, pier and ſhore of Leith; and accordingly, as was 
do be expected, no appearance has been made for him. Therefore, the petitioner 
= © 5 > = 4 = -conitends that the tackſmen, particularly Mr. Thomas Smith, are. the proper parties 
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do defend their own operations, and that SY are materially. intereſted in the 
. — either be entirely laid on the ſhoulders of the peti- 


cauſe, which cannot 
dioner, or proceed till they have an opportunity of being heard for their intereſt 


May it therefore pleaſe your Lordſhips to alter the Lord Ordinary's interlocutor 
above recited, and to ſift the preſent proceſs till the tackſmen, particularly the 


Jes Mr. Thomas Smith, be made parties to it. 


According to Juſtice, Oc. 
GEO. WALLACE. 


